Toxic Trial:

Many Questions, Few Answers

By Daniel D. Kennedy

n May 1982 Jan Richard Schlichtmann, a young, Cornell-
ducated lawyer who specialized in medical malpractice
ases, filed a lawsyit against two multinational corpora-

tions in U.S. District Court in Boswon. His clients were six

oburn families, al of whom had a child who had died of
leukemia or who was being reated for the iliness.

Schiichtmann charged that W R, Grace & Co., of New
York, and Beatrice Foods Ca., of Chicago, had contaminated
twn municipal wells in East Woburn. The suit alleged that the
well waler caused the leukemia cases and numerous other
illnesses, including cardiac arrhythmias and disorders of the
immune and neurclogical systems.

The case, which eventually grew o involve eight families
and three defendants (UniFirst Corp. was later sued in Mid-
diesex Superior Court in Cambridge), raised considerable
hopes. Members of the community believed their questiond
about what had happened w Wobum would finally be an-
swered — and that those responsible would pay.

But after seven years of legal maneuvering and mitlions of
dollars spent on lawyers’ fees, scientific tests and financial
settlements, not one of the 28 surviving plaintiffs has ever
taken the wimess stand to tell his or her story 10 a judge and
jury.

UniFirst settled prior o grial in 1985 for 51.05 million
wilhoutadmitting responsibilicy,

In July 1986, following a 78-day trial, a six-member federal
jury found that Grace had negligently contaminated the wells.
But U.5. Disgict Tndge Walter Jay Skinner ihrew out that
verdict because of inconsisiencies as o when the welts had
hecome contaminated — a ruling that led to an 58 million
settlement with no admitance of wrongdoing on Grace’s part,

The jury dismissed the charges against Beatrice, Grace's
co-defendant But a three-judge panel for the U.S, Coun of
Appeals for the First Circuit ruled in lase 1988 that Beatrice's
lawyers engaged in “misconduct™ by failing prior Lo the irial 1o
give Schlichumann test resalts of which they had knowledge.
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The court ordered Skinner to conduct hearings to determine
the extent of that misconduct and whether it was “knowing oe
deliberate” on the part of Beatrice's lawyers. The first phase of
those hearings was held in sarly 1989, and a second phase may
take place in late 1989 or early 1990. A ruling on whether the
families will be granted a new trial will probably not be made
until some time in 1990,

What follows i3 the story of the toxic-wasie ial and why it
produced a muddied verdict that raised more questions than
answers.

The East Woburn Environment

East Woburm, that portion of Wobum east of Main Streey
(Route 38), is a low, swampy area that has been heavily
industrialized for the past cennay.

For decades Wobum's water had been obtained from six
wells (known simply as A through F) drilled inw the groumd-
waler aquifer surrounding Homn Pond, located in the south-
central portion of the city. But in the 1950s, as water became
increasingly scarcs, city officials began considering drilling
wells in groundwaier-rich East Wobum,

Some officials wamed that the water obuained from such
wells would be of poor quality. But the city moved ahead and
drilled well G in 1964, near the east bank of the Abecjora
River, south of Route 128 and north of Salem Street. Several
years later the city dritled well H about 500 [ezt north of well
G, even closer w the east bank of the river than well G.

Almost from the moment the new wells went on line,
residents of East Wobwn complained the water smelled and
tasted bad. One neighborhood resident, Anne Anderson, went
so far as o question whether the water might have caused the
feukemia that her son, Jimmy, was suffering from. James
Anderson, bom July 16, 1968, was diagnosed with leukemia
in January 1972, By the time he died on Januwry 18, 1981,
many observers believed Anne Anderson had been right. But
during the 1970s mast people dismissed her as a disaught
mother groping for answers.

Repeated iests of wells G and H by local and stane health

officials showed the water was unpleasant but safe. Then, in

1976, a stae official nearly sumbled on the truth. While

© tasting an experimental insgument designed 10 detect ex-




wemely small quantues of ofganic sol vent chemicals, he came
across inexplicably high readings from wells G and H. But
rather than explore the matier further he assumed the readings
were wrong, and used them (o calibrate the device.

The truth was finally learned in May 1979, Officials dis-
covered tha in a “midnight dumping™ incident someone had
ditched a large quandty of barrels several thousand feet north
of the wells, The Massachusetts Department of Environmental
Quality Engineering (DEQE) immediatsly wsted the wells to
determine whether the water had been contaminated. They
fourd that the barrels had not leached their contents into the
wells — but that the wells were conaminated with several
chiorinaled organic compounds, including trichlorocthylene
(TCE) and eoachloroethylene, also known as perchloroeth-
ylene (PCE}.

The wells were closed May 22 and have not besn ysed asa |

source of drinking water since. The Metropolitan Disrict
Commission (now the Massachusetts Water Resources Au-
thority) agreed 1o replace the lost water by connecuing East
Wobum (o its regional distribution system.

The discovery of contaminants in the wells led to numerous
communily meetings and 10 the formation of FACE (For a
Cleaner Environment). It alsa led w0 a series of studies that
showed Wobum's leukemia rate was far higher than would be
eapected for a commaunity of its size — and that most of the
leukemia cases were among families who had received most
of their water from wells G and H.

Six Wobum families — later joined by two additional
families, one of whom now lives in Winchester — agreed o
be represanied by Jan Richard Schlichtmann, an atomey with
the Boston firm of Reed & Mulligan. Of the scores of indus-
tries that could have poentially polluted the wells, Schiiche-
mann focused on three:

« WR, Grace & Co., which owned and operated the
Cryovac Division manufacturing plant at 369 Washingion St..
about 2,400 northeast of the wells. The Cryovac plant manu-
factured equipment for the food-packaging industry and used
sofvents to clean and cool wols, cut grease and dilute paint

= Beatrice Foods Co., which in 1978 purchased the John J.
Riley Co. tannery, 228 Salem St, and an adjacent 15-acre
undeveloped property, (rom John J. Rikey Jr., and sold them
back to him in 1983, (Riley sold the tannery in 1985 1o a group
of longime employees, who renamed the business Riley
Leather Co. Citing pressure from foreign competition, the
empioyess closed the doors of the tannery for good on January
1, [989.) As a stipulation of Beatrice's agreement Lo resell the
tannery L3 Riley in 1983, Beatrice retained legal liability for
environmental matters, Northeast of the tannery was the 15-
acre parcel, undeveloped land that the tannery had purchased
in the £950s for its water supply. Schlichumann charged thag
goundwater beneath the 13 acres had become contaminated
through activities at the tannery and by the dumping of chemi-
caly on the surface of the 15 acres. From there, Schlichimann
alteged. chemicals flowed about 700 feet northeast inw wels
Gand H

» UniFirst Corp., which operated an industrial dry-clean-
ing business ar 15 Olympia Ave.. abour 2,000 feet nonh of
wells G and H. UniFirst used PCE as pan of its business, and

tests on LnFirse propeny revealed large quanuties of PCE n
the soil and groundwager.

Pre-trial Maneuvering

he toxic-waste mial, Anne Anderson, eral v, WR.

Grace, et ai,, did not get underway untl nearly

four years afier the suit was filed. Party thiis was

because of the delays inherent in the judicial 5¥%-

tem. Partly it was because of the massive scope of
the case, which involved novel legal and scientific theories.
The pre-urial discovery period. which included testing of
groundwater and soil ar the Grace, Beatrice and UniFirst
properties, as well as the mking of scores of depositions from
winesses who might or might not be called to testify, was
described by Judge Skinner and the lawyers invelved as the
most intensive in which they had ever been involved,

To get the case inwo the courmoom, Schlichtmann was
assisted by Anthony Z. Roisman, an agomey with Trial Law-
yers {or Public Justice, a Washingion-based public-interest
law firm. According to a number of people connected with the
suit, Roisman's wock was crucial in persuading Skinner w
schedule the case for rial.

The pre-trial period was also marked by an ugly dispute
betwesn Schiichtmann and Joseph 1. Mulligan Jr., who was a
senior partner at Reed & Mulligan at that time and is now cor-
poration counsel for the City of Bosion. In late December
1983 Schlichunann left Reed & Mulligan w start his own firm,
Schlichtmann, Conway & Crowley (now Schlichumann, Con-
way, Crowley & Hugo), aking the Anderson case with him,
On July 30, 1985, Mulligan filed suit in U.S. District Court,
charging Schlichtmann and his partners had breached a fee-
sharing conract they had signed when they left Reed & Mulli-
gan.
Multigan claimed he was entitled to one third of the legal
fee — 11.1 percent of the toal award, since the lawyers’ fee
was 33.3 percent of the award — granted o the six families
who had originalty hired bim. Schlichtmann responded that
Mulligan was properly discharged from the case by the fami-
lies themselves, who were dissatisfied with his performance.
But in the Daily Times Chronicie of October 28, 1986, Anne
Anderson recatled that the families discharged Mulligan at
Schlichtmann's insistence, “All we knew was there was a
problem between them,” she said. “Jan was very careful not to
let us know what was going on.”

Following months of charges and counwercharges in U.S.
Distict Cowt and Middlesex Superior Court, Schlichimann
seuled with Mulligan for what one source said amounted 10
several hundred thousand dollars. The setlement came on
February 12, 1986 — just six days before jury sclection began
in the toxic-waste trizl. While it did not appear that the Schiicht-
mann-Mulligan dispute interfered with Schlichtmann’s prepa-
raticns for the trial, it was a disraction that could not have
been helpful.

Meanwhile, one aspect of the case was quiedy resolved
during this period. In November 1985 UniFirst agreed to pay
the families $1.05 million without the case ever having reached
a courtroom. Under the terms of the settdement, UniFirst did
not admit any responsibility for contaminating the wells. An
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unusual siipulation required the plaintiffs 1w use the entire
senlement to finance sheir case against Grace and Beawrice,

The Trlal Bagins

Finally, in early 19886, the trial was ready w0 get underway.
The judge was Walter Jay Skinner, Harvard Law *52, 2 58-
year-old Yankee Republican who had made his reputadon two
decades earlier as 2 prosecuior fighting cormuption under Mas-
sachusetts Anomey General Edward Brooke. Skinner's of-
forts had put several members of the Governor's Council
behind bars, His reward was that the council, led by its legen-
dary chairman, Patrick “Sonny™ McDonough, twice rejected
Skinner when he was nominated for state judgeships. [n 1973
his mentwor, Brooke, by then a U.S. senator, prevailed upon
President Nixon to appoint Skinner w the federal bench. Skin-
ner had a reputation for fairness, integrity and patience, That
1ast quality would be tested 2 number of times over the ensu-
ing five months. .

Skinner ruled that the trial would be divided into three
phases. In the first phase, the plainiffs would attempt © show
that wells G and H had become conaminated as a result of
actions by Grace and Beatrice, and that the contamination had
occurred before the wells were closed in 1979. If the plaintiffs
could not persuade the jury o issue a finding against sither
defendant, then the trial would be over. But if the jury ruled
aginst one or both defendants, the trial would proceed 1o &
second phase, In this phase, the plaintiffs would agempt o
show that exposure @ contaminated well water resuited in the
leukemia cases and the other ilinesses alleged in the lawsuit, If
the jury found that the well water was not responsible for any
illnesses, then the trial would end. But if the jury found that the
waler was responsible, the trial would move o a third phase,
during which damages would be set.

Schlichunann filed an objecuon, telling Skinner it was
unfair that be would not be able 10 present his entire case at
once. Because the first phase of the trial would be entirely
technical — that is, the jurors would be asked to decide solely
whether Grace and Beatrice had contaminated the wells prior
1o 1979, not whether any illnesses had resulted — the families
would not testify at all unless there was a second phase. As
potential witnesses, they would not even be allowed 1o attend
court sessions, meaning the jurors would not ses the people
who brought the suit before rendering a verdict.

In the December 1986 issue of The American Lawyer,
Harvard Law School professor Charles R, Nesson, who as-
sisted the plaintiffs, complained that Skinner's decision WOk
the “humanity™ cut of the first phase of the case. He also
argued that evidence as 1o when the victlms began suffering il
effects — which couldn’t be brought in yntil the second phase
— would have helped the jurors decide when the contami-
nants reached the wells, an issue in the first phase. Added
Schlichtmann: “The jury [was] never in a position o evaluate
the relevance of one piece of informaton over another be-
causs they didn't have the whole story.”

In that same article, anomey Jerome P. Facher of the Bos-
ton firm of Hale and Daorr, Beatrice's chief wial counsel,
responded: “You can’t try a case for five months and say o a
jury. ‘Here's the whole mess. Now just go and decide, was the

defendant liable? . . . There's no poinmt in guing into four
manths of medical evidence on conaminated water if the
defendan: didn't contaminate the water,”

Jury selection began on Tuesday, February 18, 1986, and
continued four hours a day, not including the weekend, unil
February 25, Seventy-six prospective jurors were interviewed
in Skinner's chambers, with the press allowed (o observe bug
forbidden to report on the procesdings untl after the jury was
selected. Finally, a jury of six regular members and six alter.
nates was seated. Skinner said he chose such a high number of
aliernases because of the possibility thas the trial would tast 2
year and that some members would have 0 be £xcused.

pening day of the trial, Monday, March 10, was

oae of the most dramatic of the case. More than

100 tawyers and media representatives jammed

the 12th-{loor courtoom for opening arguments.

In front of Skinner, at the table closest 10 the
bench, was the plaintiffs’ legal team, led by Schlichtmann,
Joining him were his partners at the law firm, Kevin P. Con-
way and William J. Crowley [1; Nesson, whose area of exper.
tise was the rules of federal evidence; and Thomas M. Kijey,
of the Boston law firm of Herlihy & O"Brien.

Behind the plaindffs' wble, and slighly to the left, was
Beatrice's legal team from Hale and Dorr, led by Facher. He
was assisted by Neil H. Jacobs and Denald R. Frederico.

To Beatrice’s right was the Grace legal wam, from the
Boston fim of Foley, Hoag & Eliot. The chief trial counsel
was Michae! B, Keating, assisted by Sandra Lynch, William
Cheeseman and Marc Temin.

Schlichtmann, in his opening sutement, said, “Wobum has
had more than its share of sickness and death™ — caused, he
added, by “industrial waste that was dumped into the ground
by companies that didn't care about the public health, compa-
niet that knew what they were doing was wrong but did it
anyway.”

Both Facher and Keating countered that their clients did not
contaminate the wells — and that even if they had, the chemi-
cale ag issue in the wial did not cause leukemia or any of the
orher illnesses alleged in the families’ complaint (In addition
to TCE and PCE, the chemicals named in the suit were 1,1,1-
richloroethane, of TCA; 1,2-trans-dichloroethylene, or PCE,
and chloroform.) -

Facher old the jurors that the Riley family purchased the
15-acre property in 1951 so they could drill a well on the
property for the annery's use. “Riley’s own well was found to
be contaminated, and Riley was a victim as mych as anyone
else,” Facher said.

Added Keating: “Grace cares. All of us would like 1 find
the answers 10 what causes leakemis and other cancers. [But]
nothing Grace did caused these plaingffs’ llnesses.”

Endless Testimony
Following the excitement of opening day. the tmial quickly
settled into a routine that was frequently mundane and some-
times mind-numbing. More than one juror was observed doz-
ing off during the 78 days of uial. For that maner, Judge
Skitiner nodded out once or twice, as did the few members of
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the press who followed the case on a daily basis. Byt there
were several key portions that bear review.

The case against Beatrice: Skinner had decided the plain-
Lffs would proceed first agains:t Beatrice. So on March 13
John C. Drobinski, a geologist employed by Weston Geo-
physical Corp., of Westbarough, wok the witness stand
begin more than a week of lestimony.

Schlichtmann had hired Weston Geophysical to conduct
tests on the Beatrice property during the summer and {2l of
1985. Drobinski testified tha he had found severat of the five
chemicals named in the complaint in groundwater on the
property and in soil beneath a pile of debris on the property --
and in various other locations as well. One contaminated area
was near a piece of sludge that gave off a leather-like smetl,
Drobinski said, indicating it had come from the lannery.

Drobinski also displayed a series of poster-sized aerial
photographs of the 15 acres taken during the 1950s, "50s and
"70s. He testified that piles of debris and stacks of barrels and
other containers seen in those photos were in the same location
as the contamination he had observed in 1985, He added he
had found newspapers, playbills and beer cans dating back w
the mid-1960s in the main debris pile.

Over Facher's objections, and with the jury out of the
courtroorm, Skinner ruled thar Drobinski was an expert witness
who could be allowed 1wy give hit opinion as o when the wells
had become contaminated. The jodge reasoned that, although
Drobinski had not used any scientific methods, he was a
“specialist” whose profession required him w synthesize many
ypes of knowledge, Alter the jury was brought back, Drobinski
testified that he believed groundwater beneath the 15 acres be-
came contaminated during the 1960¢ and ‘708 a3 a result of
surface dumgping.

acher lost that particular batile, bat when he began

his cross-examinaton of Drobinski he showed

how he had earned the reputation of being one of

the most able trial lawyers in the country. Facher

began by destroying Drobinski’s academic cre-
dentials, forcing the hapless witness o admit he had twice lied
under penalty of perjury when applying for jobs. Drobinski
had wold two prospective employers he had received his master’s
degree prior w acually earning that degree in 1979,

Facher then excoriated Drobinski for not considering other
possible sources of contamination w the 15 acres, sich as a
sewer line running through the middle of the land that fre-
quendy overflows; the Aberjona River, which forma the prop-
erty’s eastern boundary and which also frequently overflows;
acontaminated piece of 1and w the north of the 15 acres; and a
waste-0il business, a barrel-recycling operation and an au-
body shop southeast of the 15 acres. He asserted that Drobinski
had no eviderce that the property was ever contaminated pricr
10 1985, Facher even produced records from the Massachu-
setts Eand Couwrt showing that the main debris pile on the |5
acres actually sat on 2 narrow strip of land owned by the City
of Wobum — evidenca Schlichtmann said he would refute,
but pever did.

Then, for comic relief, Facher sprayed numerous house-

hold substances into Drobinski's face that contained many of
the chermicals named in the complaint, Drobinski declined
Facher's request that he sniff the substances and Schlichunann
was enraged, but the jurory appeared 1o be amused — no small
thing during a five-month tial.

Following Drobinski's testimony, Schlichtmann began a
fruitless quest to show that the Riley tannery itself had conib.
uted to the conamination of the 1 5-acre property. Walter Day,
who grew up in East Wobum, testified that as a doy he and his
friends played in the area and regularly abserved annery
workers dump a whitish-gray powder inio 3 drainage diich
that the children called “death valley.” The contents of thag
drainage ditch allegedly washed up onw the 15 acres from
time to time. But no one wsuified that the powder was anything
other than what annery officials claimed it was — harmless
buffing dust John Camerlingo, a former employse of Whimey
Barrel Co., located southeast of the 15 acres, said thas during
the late 19603 he had occasionally dumped liquid wast along
a dim road leading to the 15 acres, He said TCE was uted 10
clean the barrels, but added the chemical was always used up
and never disposed of.

Schlichtmann had no better luck with John . Riley Jr., the
former owner of the tannery; Edwand I, Foley Jr., the company
treasurer; or Edwin ). Kaine, the company's wnning engineer,
The witnesses said the wnnery had never used TCE, and had
only used PCE for a brief period of tme in a closed sysiem that
produced no waste, They said the tannery also used TCA w©
clean machinery, but added that the substance did not produce
a waste product. Riley himself was vehement in defense of his
tannery and his own conduct, saying the company had never
used TCE and had never deliberately allowed the 15-acre
property to be used as a dumping ground. “T was not aware that
Whimey Barref was dumnping waste on our land, and if 1 was [
would have stopped it immediately,” he said. Schlichomann
was able 1 show, however, that Riley used a number of
different chemicals that were purchased under trade names,
and that Riley didn't know what those chemicals were.

Sixth plaintiff dies: On Samrday, April 12, a sixth plainiff
died. Roland L. Gamache, 39, the only adult leykemia victim
among the plaintiffs, died from complications stemming from
a bone-marrow transplant, “He just wasn't able o build up his
defenses. He was a very brave man and had a very brave
Family,” Schiichtmann wld the Daily Times Chronicle.

The jury was never informed of Mr. Jamache's death,

The case agsinst Grace: Schlichonann’s presentation
against Grace was less eventful, mainly because present and
former employees of the Cryovac plant admited they used the
property in the rear of the building as a dumping ground for
chemical wasizs.

During the questioning of numerous wimesses, Schlicht-
mann and Michael Keating, Grace's chiel counsel, sparred
over how much dumping had occumed on the site, whether
plant supesvisors were aware of the full extent of the dumping,
and whether TCE use contnued after the plant received a
memorandum from Cryovac headquarters in South Carolina
in 1974, That memo ordered that use of the chemical be
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stopped for safety and envircamental reasons.

Judge Skinner refused to ailow Schiichunann o nroduce
evidence that Schlichumann said proved Grace lied W the U.S.
Environmentzl Protection Agency (EPA) in 1982 about the
extent of contamination on the site. That issue was before a
federal grand jury at that time. (In late 1986 the grand jury
handed down an indiconent, charging Grace with two counts
of providing false information 1o the EPA. Grace vehemently
protested its innocence — but pleaded guilty to one count and
paid a $10.000 fine in a pre-wial senlement in June 1988.)

Pinder: On May 7 Dr. George F. Pinder, an intemationatly
recognized expent on hydrogeology — the swudy of the under-
ground movement of water — tock the witness stand. Pinder,
chairman of the civil engineering depanment at Princeton
University, was Schiichimann’s star withess,

But Pinder bombed When he began his wstimony, the
plaintiffs had a strong case against Geace and a weak but
viable case against Beamrice. Following his 11 days of testi-
mony, the case against Grace was damaged substantially —
and the case against Beaurice was -

the waer in the river was lower in ¢levation than the surround.
ing groundwater,

. Facher then producad a report by the U S. Geological Sur-
vey (USGS) based ont the resuits of 2 pumping test of the wells
conducted in December 1985 and early Janvary 1986, The
report stated that, when the wells were med on, twe river lost
600 gallons of water per minute — in other words, 864,000
gallons a day. When Facher asked him 0 explain thar fact,
Pinder replied he had thought about it for quite awhile, but had
only recently arrived at an explanation — “while in the shower.™
The answer, Pinder said. was that the groundwater aquifer Lhat
discharges into the river was discharging less water when the
wells were ymed on — specifically, 600 gailons a minute
less, He insisted that the answer that might be most obvious 1o
a layperson — that water was leaving the river and traveling 1o
the wells — wag incomect

Keating also questioned Pinder, and argued that the wells
may have become contaminated by drawing water from the
river, which has a 100-year history of induserial pollution. But
Pinder replied the chemicals at issue in the mial evaporate
rapidly. He added that once the welis

virtyally nonexistent.

Pinder appeared 1o have done in-
sufficient work in preparing his testi-
mony and he appeared to tilor his
testimony o fit Schlichtmann’s neads.
Once Facher and Keating saw that
Pinder was wounded, they quickly
moved in for the kill,

Pinder's basic testimony was that
TCE dumped on the ground ai the

Judge Skinner said Pinder’s tes-
fimony about the Aberjona River
was ‘as important as all get-out.
It makes a hell of a lot of differ-
ence as to what went in there
[wells G and H}].'

were turned on it would take 10 10 20
years before any fiver water wouid
enter the wells,

For a week Pinder ried 10 defend
his theory, but it was all over. The
day after his explanation abour the
river, with the jury out of the court-
room, Judge Skinner openly dispar-
aged Pinder's testimony as “a mom-
ing-shower epiphany of some kind.”

—

Cryovac plant would arrive at wells
G and H, 2,400 feet to the southwest, approximately three
years later. TCE dumped at the t5-acre Beamrice property
would amrive at the wells, about 600 feet 10 the northeast
within about six months, he said. PCE, he added, travels
underground about three Limes more stowly than TCE.

Facher and Keating hammered away at Pinder on 2 number
of points. The witness was forced 1o recalculate the travel
times of chemicals after admitzing he had made a mathemati-
cal error. He was also accused of using insufficient data in
reaching his conclusions about groundwater flow, of improp-
erly measuring groundwater pressure gradients (an arcane
subject that clearly confused the judge, the jury and the press)
and of failing to ke into account the influence of Riley's
indusirial well on the south end of the 15 acres, which Facher
said would pull groundwater away from wells G and H.

But Pinder’s downfall was the Aberjona River — the small,
slow-moving, swampy stream that separaies wells G and H
from the Beatrice property. Pinder agreed with Facher that,
when wells G and H are not in operation, groundwater beneath
the Beatrice property would Mow toward the southeast, away
from the wells, and would eventually discharge into the river.
But Pindercontended that, when the wells were pumping, they
pulled groundwater beneath the 15 acres o the northeast,
under the river and into the wells. He added that the wells drew
little or no waar from e rivee itsell because the river bottom
wis covered with an impermeable layer of pear, and because

When Schlichtmann protested that the
river was pot important 1o the case, Skinner replied 12stily,
“Ut's as imponant as all get-out. ft makes a hell of a lot of
difference as to what went in there {wells G and H).”

In fact, in October 1988, after the conclusion of the triai,
the EPA released a repont that contained 2 finding by the
USGS that the wells drew 40 percent of their water direcdy
from the Aberjona River. On February 4, 1987, following a
fectare at MIT, Pinder told the Dadly Times Chroaicle that he
stood by his testimony despite the USGS’s finding, "River
water will not get w the wells for a very long time, but the river
responds o the pumping of the wells almost instantaneously.
[U's a very difficuls concept 10 understand,” he said,

It an Ociober 1986 document Judge Skinner characterized
Pinder's tesimony as “seriously flawed ... by his failure w
account for loss of water from the river during pumping.™

But Pinder told the Times Chronicle, "As a technician,
that’s how I interpresed it. That's all | was able o do, ['m sory
[ wasn't able 0 communicate that Lo the judge.”

Skinner narrows case: Following Pinder’s final day of
testimony May 29, lawyers for Beatrice and Grace filed mo-
tions asking Skinner to direct a verdict of nonliability for both
defendants. Skinner refused, but on June 4 he did significandy
narrow the plaintiffs’ case,

First, Skinner dropped the chemical chloroform from the
case against both defendants, and the chemical TCA {rom the
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case against Grace. Schlichtmann did not object, since TCE -

and PCE were clearly the pollutants that were at the hegrt of
his case,

Nex, regarding Grace, Skinner ruled out any evidence of
dumping prior o 1964, the year well G first went on line.
Despitc Schlichemann's prokest, Skinner said Grace could not
be heid liabie for polluting a well that did not exist [n a ruling
mere 10 Schlichimann's tiking, the judge said Grace could be
held w a standard of “strict lability™ — that is, the jurors
could find Grace liable for polluting the weils even if they did
not find Grace acied negligendy. Skinner based that decision

on his opinion that the dumping admined to by present and |
former Cryovac employees was an “abnormally dangerous”™ o |
“ultrahazardous” activity, the legal threshold for applying sirict :

liability.

But Skinner's ruling on the Beatrkce portion of the case
devastated the plainuffs’ case.

First, he ruled that the jury would not be allowed to con-
sider evidence that the lannery itself may have contributed 10
the contamination of (he 15 acres, The judge reasoned that
Schiichtmann had not presented any evidence that met the
minimai standards for admission.

Second, Skinner ruled Beatrice could not be held to the
strict-tiability standand because the plaintiffs’ evidence did not
demonstrate “a purposeful placing of material on the 15-acre
property.”

Third, be ruled the jury would not be allowed 1o consider
any evidence of dumping at the 15 acres before August 27,
1968, That was when Riley received a letter from Denis
Maher, a Wobumn well driller, stating the level of Riley's
industrial weli on the 15 acres was dropping, probably because
of the action of nearby municipal wells, Skinner said that,
prior w0 receiving the letier, theye was no way that Riley could
have foreseen that groundwater on his property flowed oward
wells G and H, because the property is downstream from the
wells and on the opposite side of the Aberjona River. Unfortu-
nately for the plaintiffs, most of the evidence Schlichanann
had presented concerning dumping at the 15 acres dated from
the early and mid-1960s.

A year later, in a brief filed with the U.S. Court of Appeals
for the First Circuit. Schlichtmann and Nesson said Skinner’s
ruling “cut the heart out” of their case against Beatrice and
“left but 2 remnant of the plaintiffs’ case W go w the jury.” The
brief called the Maher letter a “seemingly innocuous leiter
[that] was to become the linchpin of the wial judge's [Skin-
ner's) directed verdict rulings against the plaintfis.”

Beatrice presents its case: Although Facher's and Keating's
straiegy was 1o rely principally on cross-examination of Schli-
chimann's witnesses, they each presented witnesses of their
own following Skinner's rulings on their modons for a di-
rected verdict.

Facher presented three witmesses, all of whom were inef-
fective. Formnatzly for him, Pinder had already vinually guar-
anteed that the {amilies would not win their case against
Beatrice,

The first wimess. Dr. Olin C. Braids, a geochemist em-
ployed by the Tampa, Fla., office of the engineering firm of

Geraghey & Miller, testified that microbes namraily preseauin
wet 30il break down PCE successively into TCE, DCE and.
rmau?'. vinyl chioride. He said that any PCE dumped at the
Bum_oe site would break down int vinyl chloride in no more
Uunsyym—mwﬂngmmemmwhaubecm
conaminated al feast several years after wells G and H were
shut down. Schlichtmann offered 2 perfunctory cross-<xami-
nation, but Braids‘s westimony was so espueric that it didn't
appear 1o influence the jury one way or the other.

earice’s next winess was Thomas Memin,

Woburn's city engineer, As one of the top offi-

cials responsible for waier in the city, Memin

s2id the water was tested regularly for bacteria

and minerals. He added he believed the water
was safe and both he and state officials assumed groondwater
beneath the Beatrice property wouid drain into the Aberjona
River, downsgream from the wells. Therefore, Memin 1esti-
fied, officials never considered the Beatrice property 1o be a
potential threat w0 the wells.

But on cross-examinadon, Schlichumann pointed out that
city and state officials were concerned encugh about the May
1979 bamrel-dumping incident — 3,000 feet nocth of the wells
— 10 immediately test the well water. Schlichomann suggesied
thar, if Beatrice or Grace had informed city and staie agencies
that there were chemicals on their properties, tesis of the wells
would have been ordered and the contaminants might have
been found soones. ’

Ironically, Mr. Memin, a resident of East Wobum, died of
leukemia in 1987,

Beatrice's third witness, Ellis Koch, a Geraghty & Miller
hydrogeologist, was wually unpersuasive. To counter Pinder's
t=stimony, Koch stated thay when wells G and H were wmed
on, the water in the Aberjona River formed a ridge that aceed
as a barrier. In other words, the fiver water was higher than the
surrounding groendwatzr, rather than lower, as Pinder had
testified. Groundwater west of the ridge — including that
beneath the Beatrice property — flowed from east 1o west,
away from the weils, when the wells were pumping, Koch
said

Cm cross-examination, Schlichtmann quickly showed that
Koch was tatking only about groundwater pressure gradients
in that portion of the water ible nearest the surface. Further
down, near bedrock, those gradients reversed, according ©
USGS pumping data. Schlichtmann said that allowed ground-
water 1o flow from west iy east, beneath the river and into the
wells. Koch angrily — but inepdy — defended his heory.
Later on, Grace's own hydrogeological wimess would rebut
Koch's testimony.

Grace's turn: Keating presented 3 more impressive case
than Facher had, which reflected the fact that he was pursuing
adifferent srategy. Keating and his associates were content to
les Facher 1ake the lead in bashing Schlichtmann’s wimesses
on cross-examination, But Keating, in making his own case,
presenied an alternate theory of how wells G and H became
contaminated.

On Jupe 16 Stephen P Maslansky, president of Geo Envi-
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ronmental Consultants Inc.. of White Plains, N.Y., wok the ! 10 counter Pinder's testimony.

sund. Maslansky was rewined by Grace w study the exwenr of
contamination at the Cryovuc site. Maslansky estified that
between five and 100 gatlons of organic chemicals, including
TCE, were present in groundwater beneath the property, and
that the chemicals were flowing off the site, 1o the southwest
~= in the direction of welts G and H — at the rate of one 1o five
gallons a year. He added that virtually no PCE could be
detected on the property. Under cross-examination, Maslan-
sky told Schlichtmann he couldn’t say whether the chemicals
that teft the site had arrived at the wells because he hadn't been
hired to answer that question,

Keating next presenied documents and witnesses in an
ausmpt o prove thar the Aberjona valley had been heavily
poiluied for decades by a number of industries north — up-
siream — of the wells,

Alfred DeFeo, an engineer whao studieq the river as pariof 3
master’s degree project at Tufts University, testfied that, in
1971, National Polychemical Co. in Wilmington (later re-
named Olin Chemical Co.) was regularly dumping into a
swamp a malodorous, highly acidic, reddish-orange waste
product with floating “siudgy black scum.™

Other sources of contamination identified in the 1971 study,
he added, were E.C. Whitney Co., a barrcl-cleaning firm in
Wilmington: Raffi & Swanson, a2 Wilmingion chemical plant
that manufactured inks and glues; International Minerals of
Wobumn (now New England Pigments and Resins); Woburn
Barrel Co.; and the city dump off Merrimac Sweet. (Although
there it a family connection, E.C. Whitney Co. is a separate
entity from Whitney Barrel Co., of Wobum.)

All thess properties discharged waste into a drainage ditch
that ran south along the Boston and Maine railroad tracks and
into Hall’s Brook, which is a tribuary to the Aberjona River,
DeFeo said. He added that a follow-up investigation in March
1986 showed Raffi & Swanson, E.C. Whimney, Olin Chemical,
Woburm Barvel and the city dump were continuing to dis-
charge waste into the ditch.

Robert Cady, 2 supervising sanitary engineer with the
Massachusetts Division of Water Pollution Control, studied
sources of poliution to the river in 1570 and conductad follow-
up studies through 1977. Under questioning by attomey San-
dra Lynch, Keating’s principal assistant, Cady identfied two
additional sources of pollution 1o the river — Anderson For-
eign Motors of Woburn and the [ndustri-Plex 128 hazardous-
wiste site in North Wobumn.,

The I[ndustri-Plex property, fifth on the EPA’s natioaal
priority cleanup lst. is contaminated with lead, arsenic and
chromium lagoons and by gas-emitting hide piles. Groundwa-
ter at the sile is poiluted with benzene and toluene, Benzene is
a proven leukemia-causing agent Although EPA officials
believe there is no connection between the Industri-Plex site
and the East Wobum aquifer, Cady said that during the 1970s
waste may have flowed into Mishawum Lake {which has since
been drained) and from there made its way into Hall's Brook.

The testimony by Maslansky and the engineers who had
studied the Aberjona valley set the stage for Keating's most
important witness — Dr. John H. Guswa, vice president of
Geo Trans, of Boxborough, a hydrogeologist retained by Grace

On his first day on the wimess stand June 13, Guswa
directly contradicted Pinder. Guswa said the nature of glacial
rock deposits in East Wobum made it impossible for chemi-
cals & the Cryovac plant tw have contaminated wells G and H.
“Even if the chemicals were released 10 the groundwater
system in 1960, the day the plant opened, they could not have
reached the wells by May of 1979." he asserted. The rocky
deposits, crushed bencath the weight of a 6,000-foot-high
glacier during the Ice Age, are so impermeable thar conami-
nated groundwater moves through it very slowly, he said.

The next day, Guswz went after the weakesi part of Pin-
der’s testimony by asserting that 50 percent of Lhe water in
wells G and H would be drawn directdy from the Aberjona
River after several months of continuous pumping. When
Judge Skinner pointed out that only well G was used during
much of the 15-year period at issue, Guswa replied that would
change his calculations by no more than a few weeks,

Guswa said the layer of pear at the bouom of the river,
which Pinder testified acted as a barrier, is “probably more
permeable than the silty sand that lies beneath the river.” The
permeability of the peat would have to be “comparable o
concrete” for Pinder wo be corvect in his assertion that it would
take at least 10 years of continucus pumping before any river
water would enter the wells, Guswa added.

{The jurors had no way of objectively deciding whether
Pinder or Guswa was right But in October 1986, as has
already been mentoned, the EPA announced that the USGS
believed 40 percent of the water in the wells was drawn
directly from the river, basically confirming Guswa's find-
ings. Guswa, who attended that EPA meeting in Woburn City
Hall, told the Times Chronicie he was confident his $0-percent
figure was more accura.}

Guswa pointed 10 several possible sources of contamina-
tion 1o the wells: (1) industrial contaminants dumped into a
drainage ditch that flowed into the Aberjona River, as de-
scribed by previous wimesses: (2) groundwater flowing paral-
lel to the river, which could have been pollued by the same
industries thar polluted the river water; (3) fooding of the
sewer sysiem, which he said had occurred on several occa-
sions; {4) severe flooding of the Aberjona River that occurred
in January 1979, which could have washed chemicals from
drainage ditches and lagoons into the wells: () sources of
contaminated groundwater near the weils, such as the former
Hemingway Transportation property, directly north of the
Beatrice site, and several other indusiries in the area.

nder cross-examination by Schiichtmarm, Guswa
readily agreed that groundwater west of he
Aberjona River would flow east, wyward the
wells, when the wells were pumping. That di-
rectly contradicted the wstimony of Ellis Koch,
Beatrice's hydrogeologist, who said the river would act as a
groundwater divide. But Guawa added he could not say spe-
cifically whether groundwater bencath the Beatrice property
would flow into wells G and H. He explained that, since his
client was Grace, he did not take sufficient measurements to
show whether groundwater at the Beatrice site would flow
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northeast woward wells G and H or southeast ivward the indus-
wial well at the southern end of the property.

By using Guswa to discredit Koch, Schiichumann had drawn
blood, and he followed it up with his most effective cross-
examination of the tial. Taking rainfall measurements and
Guswa’s calculations of soil permeability and groundwater
flow, Schlichtmann asserted that Guswa's permeability figure
must be two w three Umes WO low . otherwise, Schlicht-
mann said, the Cryovac property would lie under 10 feet of
waler.

Guswa replied that Schlichtmann had made a mistake by

agsuming that all the groundwater would be contained in

layers of soil above the bedrock. Some of it, Guswa explained,
was actually in the bedrock. Schlichtmann retorted that, if that
were true, contaminated waier couid flow along cracks in the
bedrock much faster than it could through the compacted soil
above the bedrock. Guswa disagreed, but Schlichtmann ap-
peared o have gotien the bener of that exchange.

Schlichimann also presented daw that he said showed the
river was not a likely source of contamination w wells G and
H. He said studies showed TCE concentrations were greater in
deeper portions of the aquifer than they were in shallow
portions, which would be impossible if the river were the
source. He added that TCE concenmations were greater near
wells G and H than they were further to the north, where the
industries Guswa and others had identified were locazed,

Guswa was visibly angered by Schlichtmann's line of ques-
tiching. He told the lawyer that he was oversimplifying the
problem, and that there were ¢learly numerous sources of
contamination in the valley, Even using solvenis © ¢lean guns
at 2 nearby rifle range or pouring TCE into septic systems (a
common practice during the t960s) in a neighborhood be-
tween the Cryavac property and the wells could have poltuted
the aquifer, he said.

Although Guswa performed far beuer on the stand than his
counterpart, Pinder, Schlickimann was able to cast at least
some doubt on his testimony. That may have been akey o the
plaintiffs’ winning a partial victory against Grace.

Prelude to a Verdict

On July 1 the six jurors and five aliernates {one of the jurors
had dropped out halfway through the estimony, and an alter-
nate was promoted to take her place) finally were given the
opportunity to view the propertes that lawyers, scienlists and
wimesses had been discussing for 71 days. The jury departed
from the federal courthouse by bus on that hot, sunny mom-
ing, accompanied by Judge Skinner and lawyers for the duee
parties. At Keating's insistence, the two reporers who were
covering the inial on a daily basis were pot allowed o ravel
with the jurors. The reponers followed — and at one point lost
— the jurors as they were bused around the ares,

The day was uneventful. The jurors looked at what re-
mained of wells G and H, the 15-acre Bearrice property. the
Riley tannery property, ihe Cryovac manufacturing plant, and
several sites north of the wells, including the Olin Chemical
plant in Wilmington.

The biggest controversy was an auempt by Schlichimann
to persuade Skinner o require the jurors o wear protective

gear on the lSmSIdmermfusad.indImmeFachﬂmd
Neil Jacobs, lhe Bearrice atorneys, grumbled that Schlicht-
mann was wying (o instill fear in the minds of the jurors.

chlichtmann and his colleagues accused Grace

officials of playing their own psychological

games. The Cryovac property was Lavishly land-

Xaped, and the jurors were shown employees’

vegetable gardens behind the factory. Grace's
lawyers said the land had merely been restored to the appear-
ance it had had before the exiensive digging that had taken
place in order o test soil and groundwater.

During the wur, an action that Mayor John W. Rabbia had
taken several monthg earlier came back Lo haunt the plaintiffs.
With nadonat media attention focusing on Woburn becanse of
the wrial, Rabbiu ordered city workers 1o knock down the welt
houses at wells G and H o dramatize the fact that the city no
{onger used contaminated drinking water.

But Skinner had ruled that in order for Beatrice w0 be held
negligent, the plaintiffe would have 1o show that the owners of
the 15-acre property should have foressen that dumping chemi-
cals on the ground could pollute the wells. Central to deciding
that issue was whether the well houses could be seen from the
15 acres. Because of Rabbig’s action, that question could not
be answered,

Closing arguments: Judge Skinner’s courtroom was seamy
and packed the moming of July 14, when the lawyers were
scheduled o make their closing arguments. Facher, Keating
and Schlichtmann — in thal order — said nothing that was
new g the jurors, but they ok seriously their final chance to
put their own spin on what had happened the preceding five
months.

For instance, Grace agomey Michael Keating compared
George Pinder's testimony on the Aberjona River to “a bad
piecs of meat at the wp of a can of beef stew — you are under
no obligation to fish around any further.” And Beatrice arior-
ney Jerome Facher characterized Pinder’s theory that ground-
waler beneath the Bearrice sie changes direction and flows
under the river and into wells G and H when the wells are
turned on as “bizarre” and “contrary [ natre.”

Schiichumann ended his argument on a literary note. Some
months earlier, state Representative Nicholas A, Paleologos, a
Woburn Democrat and a part-time theamical producer, had
shown Schlichimann a 100-year-old play by Henrik Thsen
called Enemy of the People, about a fictional tannery that
pollutes a village's water supply. Schiichtmann read from that
play: “Expediency tums justice and morality upside down
untl life here just isn's worth living,™ Schlichtmann concluded
by asking the jury to set aside expediency in favor of justice
and morality.

Judge gives charge to jury: If the eloquence of Messrs.
Facher, Keating and Schlichunann had been somewhar enier-
taining for the jurors, Tudge Skinner's charge, delivered the
next day, came like a slap in the face. Because the judge gave
them a task that several jurors later said was impossible.

Skinner told the jurors that, after exiensive negotiations
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with the lawyers, he had put together a
quesucnnaire they would be required
answer. Rather chan simply finding
whather Beatrice and Grace had con-
taminated wells G and H, the jurors were
1o decide whether specific chemicals had
been dumped. when the chemicals had
bean dumped, and when they contami-
nated the wells.

The Trial Ends

The juracs wrudged off 1o begin thewr
deliberations on Tuesday, July 15, with
orders to deliberaie from 3 am. to 5 p.m.
each weekday. They were not seques-
tered. although Judge Skinner reminded
them of their obligation @ not read or or
Lalk about the ¢ase with anyone.

The deliberations, as observers lawer
leamned, broke down almost immediately.
On the eighth day, Thursday, July 24,
the three-man, three-woman jury reported
that it could not reach a unanimous ver-
dict on the first of the four questions.
Skinner told the jurors he would not de-
clare a mistrial instructed them o <on-
sult with their fatlow jurors and w0 ke
their QpINiORS NI account, as long as
doing 50 would not violate their own
beliefs.

A short bme Later the foreman, Quingy
resident William Yogei, a Nynex super-
visor, asked o be excused because of
pending coronary bypass surgery. Skin-
ner said he would grant Vogei's request
if the jury had net reached a verdict or
was not close o one by Monday, July
28

The deadlock was apparently broken
quickly, because the jurors walked into
the courtroom Monday moming to an-
nounce they had reached a verdict.

To the surprise of virually no one,
the jurors dismissed the case against
Beatrice, answenng "no” to all four
chemicals in the first queston of the inter-
rogatory.

The jurors' answer regarding Grace
was more complicated. They answered
"yes” o the first question conceming wi-
chloroethylene (TCE) and tetrachlorg-

ethylene (PCE), and “na”™ conceming 1.2+

wrans-dichloroethylene (DCE). They an-
swered “not detsnnined” w the second
question, which concermed when Grace
first began making a “substandal contri-
bution” o the contaminauon of wells G
and H. The third question, whether Grace
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had acted negligently, was answered in the affirmative. And
the fourth question, which asked when Grace first began mak- |
ing a “substantial conoibuticn” to the conamination as a .
result of its negligence, was answered “September 1973 for
TCE and “not determined™ for PCE.

While Facher was delighted, lawyers for Grace and for the
families were in a quandary. Schlichimann wld reponers he
was “bitterly disappointed.”™ and weill he might have besn —
three of the eight leukemia cases, including two that ended in
death, wers diagnosed before Sepiember 1973, Keating, speak-
ing for Grace, said he was “not necessarily surprised but a
lide disappoinied.™ !

Perhaps the biggest problem was that the lawyers had 1o |
prepare for a second phase of the oiat without really knowing
what the jury was saying. The jury said it didn't know when
water conaminated by Grace first reached wells G and H., but
itdid know when water contaminated
by Grace’s negligence first reached
the wells — September 1973,

The jury apparently believed that,
at some point, Grace officials received
information that should have put them
on notice W stop dumping. Lawyers
for both sides made unsuccessful at-
tempts 0 backdate from Septamber
1973 w determine what event the
jurors believed should have put Grace
on nctce. Pinder had testified that
TCE would fow from the Grace prop-

families.’

‘We're very, very pleased with
the result. It’s a triumph for the

— Plaintiffs’ attorney
Jan Schlicktmann

‘The settlement agreement spe-
cifically states that there is no

A Sattiement Is Reached

As it tumed out, Skinner's ruling on Keating's motion
would be anuclimactic, When the trial resumed on Monday,
Seprember 21, Skinner w4 the jury that he had some bad news
and some good news. The bad news was that he had decided 1o
order a new first-phase trial for Grace rather than move on to
the second phase. He cited the inconsistencies in the verdict as
10 when the wells became contaminated as his reason for ce-
dering a new trial. The good news was that Grace and the
families had reached an cut-of-court settlement, bringing the
trial w a close.

Although both sides were forbidden 1o discuss the terms,
they quicidy became known — about $8 million to be shared
by the cight families. Also to share in the settlement were five
other families represented by Schlichtmann who had sued in
Middtesex Superior Court, and whose case against Grace had
not yet come to trial, Since ar least
half of the money was expecied 10 go
to legat expenses and fees, cach of
the 13 families could count on re.
ceiving not much more than
5300,000.

As expecied, both lawyers pro-
claimed victory. “We're very, very
pleased with the result. It"s a riumph
for the families,” Schlichtmann said
outside the courtroom. But Keating,
at a news conference at Foley, Hoag,
retonted, “The sealement agreemeny

erty 1o the wells in three years. But  gdmission of guilt by W.R. specifically states that there is no
no one could point with confidence Grace.’ admission of guilt by W.R. Grace.”
w0 an event in Sepiember 1970 that ° . . Schiichemann later denied that there
should have put Grace on notice — — Grace attorney Michael Keating  ys any such staement in the agres.

although auorney Staniey W, Eller,
an associate of Schlichemann’s, noed
that Cryovac officials received a
handwritten memorandum from ¢or-
porate headquarters during that month
on the dangers of TCE. Guswa,
Grace's hydrogeologist, had tesufied
that gven if TCE had been dumped on the Grace property in
1960, the chemical would sull have not reached the wells.
Obviously the jury did not rely on that testimony in reaching
the September 1973 date.

ecause of those seeming inconsistencies, Keating

filed a motion with Skinner asking that he dis-

miss the suit or grant a new trial, Keating said in

an interview he believed the jury misunderstood

the fourth question and was instead answering
when it believed negligent conduct began. That's becagse, in
September 1973, the Cryovac plant received a memorandum
from Grace headquaners directing it to phase out the use of
TCE because of health and regulatory concems. Under that
interpretation, the earliest date negligendy dumped TCE could
have reached the wells would have been September 1976, Jess
than three years before the wells were closed, and after four of
the eight leukemia cases had already been diagnosed

‘The words aren’t necessary. The

settlement speaks for itself.’
— Anne Anderson

ment And Anne Anderson told re-
POrLrs at a news conference at Trin-
ity Episcopal Church in Wobum:
“The words aren’t necessary. The
setlement speaks for itself.”

With reporters finally free to ques-
tion jurors, it quickly became appar-
ent how thoroughly confused they were. Juror Robert Fox of
Marblehead, a painting contractor, toid the Times Chronicle
the jurces believed September 1973 was the daie by which
there was sufficient contamination on the Grace site 1 pose a
threat o the two wells. But he added the jurors had no idea
when the chemicals got  the wells, except that they had
goten there by the time the wells were closed in 1979, That
evening, jucors Jean Coulsey of Norton, a part-time forklift
operator, and Harriewt Clarke of Pembroke, a church organist,
said in telephone interviews that they couldn’t remember what
the September 1973 date pertained w. “Honest 10 goodness, [
cannot answer that question, o be guthful. Throwing daies in
there really confused us all,” Clarke said.

Jurors jater wld reponter Mitchell Paceile of The American
Lawyer the writlen interrogatories made it impossible for
them o perform their duty. Pacelle wrote: “(T]nterviews with
five of the six jurors reveal thar it wasn't the trial westimony
that was too complicated. Rather, Judge Skinner had simply
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failed to write the jury inierrogatocies in plain English. One | been held liable for not having done so.

question [the fourth and final question] was so incomprehen-
sible that all six jurors completely misunderstood it™

Beatrice Verdict Appealed
Although the settlement brought the national focus that had
besn besn on the case w a close, the legal issues were far from
over — and have stll not been resolved. As socn as the trial
ended, Schlichtmann began an effort 1o overaum the verdict
thai dismissed Beatrice from the case and (0 win a new mial

-against Beatrice.

The first volley was fired October 2 by fudge Skinner, who
wrote a final order dismissing Beatrics that wag scathing in its
criticism of Schlichtmann's case. Skinner wrote that if Lhe jury
had not dismissed the suit against Beatrice, he would have
done so himself because of the westimony of George Pinder
and John Drobinski.

“Dr. Pindar's testimony,”™ the judge swaed, “was seriously
flawed ... by his failure w account for loss of water from the
{Aberjona] river during pumping (of wells G and H]. ... Under
the rules placing the burden of proof on the plaintiffs, T am
obliged to find against the plaintiffs on this poinL”

In addidon, Skinner said he had erred when he ruled that
Drobinski should be allowed W testify as 10 when he believed
the Beatrice property had become contaminated. Prior o
Drobinski's testimony, Skinner had ruled the geologist was a
“specialist” who could be allowed 1o staws his expert opinion
based on various dating techniques — hiswrical asrial photo-
graphs and objects he found in debris piles. But che judge said
he changed his mind after wuring the property with the jury
Ty i

“It was ¢lear thar there was nothing about the site which
made it more probable that the chemicals were dumped before
1979 than after, any time up o the point when the EPA
required partial fencing of the property in the eary 1950°s.
Early aerial photographs showed empty barrels on the st in
quantity, but there was no evidence as o what, if anything,
was in them.”

Schlichtmann struck back approximately a month later,
filing an appeal in the U.5. Court of Appeals for the First
Circuit, in Boston, challenging 10 rulings made by Skinner
between December 27, 1985, and October 2, 1986. The chal-
lengad actions ranged from rulings that excluded evidence W
orders aimed at speeding up the pretrial discovery process.

Schlichtmann foilowed up in June 1987 with a 60-page
brief. written largely by Charles Nesson, the Harvard Law
School professor, outlining the reasons for the appeal The
brief accused Skinner of “cucting the heart out” of the fami-
lies’ case against Beatrice. Spesifically, Nesson argued thac
Skinner’s decision w eliminate all evidence of dumping prior
0 August 27, 1968, “left but a thin remnant of the plainffs’
case 0 go to the jury.” The brief also stared that Skinner
should have held Beatrice © a standard of “strict liability™ —
that is, that Beaice should have been [iahle for wastes dumped
on the 15-acre propeny regardless of whether tnnery officials
acted negligently, Finally, Nesson argued that Beatrice had a
dury 10 clean up the 15 acres and 10 inform public officials of
the condition of e land, and that the company should have

Nesson alsa blasied Skinner’s final order of October 2.
1984, charging that it was linle more than an agampe 1o protect
himself during the appeals process:

“If Judge Skinner's pronounicement is treated as 3 ruling by
this court then all trial judges will be well-advised to insulate
their mials from appeilate review by making similar post-
verdict retroactive evidentiary pronouncements in favor of the
party who wins the verdict™

he families’ brief was buttressed several weeks

later when state Attiomey General fames M. Shan-

non and Middlesex District Antomey L. Scog

Harshbarger filed a 19-page amicus cuwrice

(“friend-of-the-count™) brief supporting Schlicht-
mann. According w the Shannon-Harshbarger brief, Skinner's
“averly nammow interprearion of common Law theories of neg-
ligence, strict liability and public nuisance in this case could
set precedent adverse (o the effective enforcement of environ-
ment laws by public authorities.™

Following several extensions granted by the court, Beatrice
submitted its response w the appeal in September 1987, The
73-page brief, written mainly by Facher, said that “(t}he plain-
tiffs’ purported statement of factmisuses. mischaracterizes or
misstates the evidence, uses material wholly outside the rec-
ord and improperly relies on documents excluded from the
evidence.” Facher contended that Skinner acted within the law
when he ruled in his final order that Pinder’s tesimony was
“inaccurale, inadequate or incomplete.”

Bearrice could not be held w a standard of strict liability,
the brief added, because Schlichumann had not shown that Lhe
tannery disposed of any of the four chemicals at issu¢ on the
15 acres. {(Skinner had ruled that Grace could be held 0 a
standard of suict liability because of evidence thar Cryovac
employees had dumped chemicals on the ground. In the ab-
sence of any similar evidence regarding Beatrice, Skinner had
ruled Schiichtmann would have to show that Beamrice negli-
gently allowed others wo dump on the 15 acres in order 10 be
found liable.}

Facher also criticized Shannon and Harshbarger's amicus
brief, stating that it “ignores the specific findings of the judge
and jury and assumes that the tannery cither disposed of
complaint chemicals or knowingly permitied others 10 do so.
These assumptions are untrue and ansupporied by any evi-
dence.”

Families charge Beatrice cover-up: It appeared that the
next step would be oral arguments before the Court of Ap-
peals, followed by a ruling as to whether the families should
receive a new irial. But, in early October 1987, Schlichimann
dropped another bombshell, charging that Beatrice had delib-
eratzly withheld evidence from him before the rial and that
Tudge Skinner should therefore grant a new trial without wait-
ing for the appeais coun o render a decision,

Schlichtmann charged lawyers for Beatrice and for John J.
Riley Ir., the former owner of the tannery, “lied” and "covered
up” the existence of a report prepared in 1983 by Yankee
Environmental and Engincering Research Services Inc., of
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Woburn, that showed the tannery iself may have contributed
to the contaminaticn of the 15 acres. The Yankee study was
performed for Riley shorty after he purchased the tannery
back from Beatrice.

That charge brought a swift retort. Riley's lawyer, Mary K.
Ryan, of the Boston firm of Nuazr, McClennen & Fish, stated
in a deposition that she acted properly in not iuming over the
report and a 1985 follow-up report because Riley was not 2
party (o the lawsuit and because of "the agorney-client privi-
lege and/or the work product immunity.” Beatrice, in a docu-
ment filed with Skinner, refers to Schlichtmann's allegation as
an “unsubstantated and reckless charge, onsupported and
unsuppoftable by any svidence or affidavit. ...”

Schlichtmann pointed w several pars of the Yankee report
that might have changed the outcome of the case if it had been
made available to him during pre-aial discovery:

* Yankee found sludge on tannery property that was appar-
endy tannery waste, Schlichimann said that, had Skinner known
of such a finding, he probably would have allowed the piain-
Liffs 10 test the sludge 1o see if it was similar w contaminated
studge found on the 1S acres.

« TCE. DCE and chloroform, all of which were present in the
industrial well at the southern end of the 15 acres, were also
identified in soil and sludge samples collected by Yankee on
tannery property. _

« TCE and DCE were present in the well on the 15 acres and
in the well at the tannery. Since DCE was also found in a
monitoring well upgradient from the tannery, Yankee found
that “suggests [emphasis contained in report] that the Riley
(tannery) property is the probable source of that contamina-
tion” in the well on the 15 ares,

« The Yankee report stated that “chlorinacsd volatile organic
compounds™ — in other words, the types of industrial solvents
cited in the lawsuit — could flow from the well at the annery
to the well on the 15 acres “under pumping conditions.™ But
the report added that “the Riley [tannery] site is not the princi-
pal source of contaminants™ found in the well on the 15 acres.

Schlichimann, in a brief accompanying his motion for a new
tial, called the 1983 repont “irrefutable svidence that the
tannery contributed to sofvert contmination at the [fifteen
acre Beatrice site.™ He also submitted affidavirs from Pinder
and Drobinski stating that the Yankee report would have
assisted them in conducting thetr investigations,

But M. Margret Hanley, a geologist who helped prepare the
1983 Yankee report and the 1985 follow-up report, which was
conducted by Geotechnical Engineers Inc., of Winchester,
said Schlichumann had drawn conclusions from her work that
were “not correct™ By 19895, she said, she had come to the
conclusion that the figures for TCE and DCE in the Yankee
report were meaningless, because they involved concentra-
tions of less than one part per billion. Such readings could
come from “laboratory of equipment error or instrument con-
tamination.” The Gectechnical sudy, Hanley said, concleded
that the tannery property “is not a probable source of the
contamination east of the site” — in other words, of the 15
ares,

During three days of acrimonious hearings in Ocrober and
November 1987 before Judge Skinner, Schiichtmann argued

that a contract signed by Bearrice and Riley following the
1983 saie obliged Riley 1o cooperats fully in Bearice's de-
fense — and that Beatrice legally had full access © all docu-
ments Schlichimann had requested during the pre-riai discov-
ery period, regardless of whether the documents were in
Beatrice's or Riley's possession. Charles Nesson, Schlicht-
mann's associate, asked Skinner o question lawyers for
Beatrice and Riley 10 determine whether the documents hag
been deliberately withheld. Skinner angrily refused — a deci-
sion that came back 1o haunt him when the appeals court
rendered its ruling nearly a year later,

Schlichumann's arguments had some effect, but not encugh.
In January 1988 Skinner ruled Beatrice had, indeed, erred by
not producing the Yankee repoct before the star of the wigl.
He criticized Beatrice's lawyers for “2 lapse in judgment” in
failing to um the document over © the families” anomeys.
But he did not find that Beatrice's lawyers engaged in any
deliberate wrongdoing, blaming the incident instead on the
“frenzy” of the pre-triat discovery period. “In any case,™ Skin-
ner wroie, "I do not find thar fraud or deliberate misrepresen-
tation has been established by any clear and convincing evi-
dence.” He added that the Yankee repor itsslf “would have
had no effect on the resule ™

chlichunann was enraged by Skinner's decision,
telling the Times Chronicle, “He always favors
Bearrice and is totally insensitive 1 the fami-
lisg' rights. ... He mied o excuse the conduct,
but he could not ignome the conduct. Concealing
informaiion — there's no way you can sugarcoat that It
resulted in the families being deprived of crucial information.”
Schlichtmann incorporated his objection w Skinner's ruling
inte his appeal, which was now his sole hope for a new trial.

Schlichtmann Iznds i hot water: The appeal took an espe-
cially bizarre tum on March 23, 1988, when an amicus brief
on behalf of the families was filed in the Cournt of Appeals by
the 3.000-member Massachusetts Association of Trial Aroe-
neys (MATA) — and was almost immediately revoked by that
organization's president, '

The MATA brief was unusual in that it calied for sanctions
against Facher, Beairice's lawyer, and Ryan, Riley's lawyer,
for withholding evidence from Schiichtmann — even though
Judge Skinner had already cleared both lawyers of wrongdo-
ing. “Unless such conduct is effectuvely punished,” the con-
cluding section of the brief stated, “the message will be plain:
Such practice is tolerated by the courts; even if caught, the
benefics justify the risk.”

An angry Facher wld the Boston Glebe: “1 find those s1ate-
menis referring o me w0 be personally offensive and an outra-
geous personal aitack based on a complete distortion of what
Judge Skinner wroie in his opinion.” Added Ryan: “In the
papers [ filed in the lower court, [ sct forth our position, and
that position is that ar all times we complied with the appli-
cable rules of procedure. And Judge Skinner's ruling found
that we had done so. Our position is that [MATA's] motion is
an unjustifiable actic,”

Within days, Camille F. Sarrouf, president of MATA, with-
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drew the brief and apologized 10 Facher and Ryan Sarrouf, of
the Boston firm of Sarrouf, Tarricone & Fleming, told the
Times Chronicle he was angry because he had never seen the
concluding section and was subjected w media inquiries over
something he knew nothing about. "They were asking ques-
tions about things we didn’t even recognize,” he said. “I don'y
thirtk thar's fair. .., {t made me [ook stupid.” Atomey Michael
E. Mone, of the Boston fitm of Esdaile, Barren & Esdaile, 3
past president and governor of MATA, whase name appeared
on the brief along with Sarrouf™s, agreed that neither of them
had seen the concluding seciion. adding he found it “offen-
sive,” Robert Coswllo, chairman of MATA's amicus commit-
1=¢, said he approved the concluding section, byt did not send
copies of it to Sarrouf and Mone, assuming Schlichmann
would do that.

Schlichimann admirtad that Sarrouf
and Mone had not seen the conclu-
sion, a 1 1/2-page section of a 24-
page brief, and said he did not have
time to show it 10 them before filing
it But he said the conclusion did not
differ subsiantally from the peeced-
ing 22 1/2 pages. and charged Sar-

‘{T]he record contains clear and
convincing evidence — gver-
whelming evidence, to call a
spade a spade -— that appellee
[Beatrice] engaged in what must

opinion, the thres judges .. Hugh Bownes, Bruce Selya ang
Juan Toruella — blasted Beatrice for withholding the 1983
Yarkese report and the 1985 Geotwechnical report, and ondered
Skinner 10 conduct hearings 1o determine whether Bearrice
knowingly or intentionally withheld the documents.

“[TThe record contains clear and convincing evidence —
overwhelming evidence, to call a spade a spade — that appel-
lee [Beatrice} engaged in what must be called misconduct
under the applicable fegal standard,” the count said. Because
of that misconduct, the 54-page unanimous decision conun-
ued, Schlichunann may have been improperly barred from
conducting tests on the tannery property itself,

“Opportunity for discovery is the issue where the tannery is
concerned, not sufficiency of the evidence,” the appeals court
said. “1f the coun were 1o find thar
Beatrice's secrenon of the [Yankee}
Report improperly foreciosed plain.
Liffs from conducung tannery discoy.
ery, it could reasonably afford them
the chance for further discovery lim.
ited 1 that issue — bener late than
never — in order o see if plainiffs
can uncover enough evidence 10 go

roul and Mone used it as “an excuse”™ i jury.”

lo withdraw the brief, “Unfornately, € “f”ed misconduct under the m;‘:d;emgkim had long appeared

think the academy leadership bowed  applicable legal standard.’ 10 be weary of the case. Therefors,

w pressure,” Schlichtmann told the the appeals court's ruling must have

Tl s o o — 0. Court o Agpeats STt pllgn i

lawyers for Bearrice, for the First Circuit yjjh Charles Nesson's request in the
The incident was loaded with - ———— — — fall of 1987 10 briefly question

nies. Sarrouf at one time had been

retained by two of the Woburn families to investigate
Schlichimann's handling of the case. By the time the MATA
brief was filed, however, Samrouf said his involvement in the
case had ended. Costello, of the Bosion firm of Schneider,
Reilly, Zabin & Costzllo, wouid normally have reviewed and
edited Schlichtmann's draft himself, since he was chairman of
the amicus commitiee. But because he had had a peripheral
involvement in the case — he representad one of the five
families who shared in the settlement with W.R., Grace — he
asked that someone else undertake the task, Stepping (orward
was Arthur Licata, a member of the committee, wha edited
Schlichtmann's draft and wrote the closing section — and he,
oo, had been involved in the case, researching some legal
issues and loaning Schlichtmann money. Licata said his in-
volvement ended in December 1986,

Familles Win Partial Victory

Oral arguments before a three-judge panel of the Court of
Appeals were held July 28, 1988, The long-awaited hearing
was anticlimactlc, as each side was imited w 25 minutes and
the judges interrupted the lawyers several Limes to ask about
arcane points of the ryles of federal procedure. The families’
case was argued by Charles Nesson, the Harvard professor,
while Facher delivered Beatrice’s argument.

The appeals court’s decision, however, wat anything but
anticlimactic. On December 7, in an unusualty strongly worded

Beatrice's and Riley's lawyers, the
appeals court would have rejected Schlichtmann's case in il
entirety:

“[W1e think the judge emed in rejecting plaintiffs” motion 10
inquire — an error that was compounded when he proceeded
w0 make findings of (act on the very mansrs which inguiry
could reasonably have been expecied o itluminate,” the courn
said.

Al the same tdme, the court refused o remove a targe ob-
stacle standing in Schlichumann's path, The court upheld Skin-
ner's October 1986 ruling that George Pinder's testimony was
“fatally flawed” and lacked credibility: “Especially in light of
the pump-test evidence, the district court was justified in
preferring Dr, Gyswa's testimony o that of Dr. Pinder.™

The coun therefors had presented Schlichtmann with a di-
lemma: It said that, because of legat misconduct, he may have
been improperly barred from wrying Lo show that the tannery
was a2 source of contamination to the 15 acres. But it also said
the issue of whether the 15 acres was a sourve of contamina-
tion to wells G and H had already beea decided in favor of
Beatrice. The possibility £xisted that Schlichtmann would be
awarded a new trial that he could not possibly win.

Schiichimann's way out was to approach the hearings the
court had ordered as a new trial, and to bring in as much
evidence as possible to show that all issyes — noc just the
rannery — should be reopened.

Schlichimann {ired his first shou in lae December, filing a
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motion with Skinner staung that he intended o present newly
uncovered evidence of misconduct — mainly, that siudge had
been removed from the 15 acres while the property was under
investigation during the 19803, Skinner was evidently im-
pressed, because he wrote an opinion stating that he would
allow the hearings © be more extensive than the one- oF two-
day session he had envisioned. The judge wrote that the fami-
lies “are entitled to information bearing on the existance of a
general plan of concealment of which the nondisclosure of the
Yankee report may have been one manifestation.”

Seventeen days of hearings: The hearings began on Tues-
day, Jaquary 31, 1989, and exiended over 17 days through
mid-March. The court sessions were marked by biuer ex-
changes betwean Schlichtmann and
Skinner, with Skinner frequently rais-
ing his voice and blastng Schlicht-
mann, charging him with wasting the
court's time with pointless questions
and his refusal o concede even the
most miner point

‘The families were allowed 10 atend
the count sessicns, giving them their

‘At no time either then or now
did I engage in misconduct.’

~= Beatrice attorney Jerome Facher

significance of this was thar if Skinner had known that tests
were being conducted on tannery property. he may have al-
Iowed Schiichumann access 1o the ﬂr Y

. R.wha:d N. Jones, a Wakefield resident who formerly worked
as a chemist for the wnnery, testified that Riley ordered tests
on several occasions and kepe his own set of files on the tests
in his office.

* Riley, called (o the witness stand by Schlichanann, insisted
hehad"mmsmhidsﬁomanybody“andsaidhepve
Bearice any information that it requested. But on Further

" questioning, Riley said he did not believe his agreement

share information pertained to any documents generated after
he repurchased the tannery in 1983, He said that Beatrice con-
tinued (0 operate wannerics and thar he considered the com-
pany 4 COmpetiwr,

* Riley exhibited considarable dif-
ficulry recalling past events, saying
he had no memory of conducting any
tesis O annery property or of mate-
rials being remeved from the 15 acres.
Because Riley failed o contradict 1es-
timony affered by Hanley, Jones and
others, Skinner said he was forced 1o

first fook at the players involved.
Several family members were pres-
ent virtually every day, and they frequently expressed anger at
what they interpreted as Skinner's unfair treatment of Schlicht-
mann, As the weeks wore on, though, Skinner appeared o
become more impressed by the case Schlichtmann was mak-
ing.

ighlights of the estimony:

v Laurence J. Knox, a Bedford, M.H., well
driller, said he observed four men use 2 bagchoe
and 3 dump truck 1o remove debris and soil from
the 15 acres in the summer of 1983.

= James Granger, who was in charge of the maintenance de-
partment at the annery from 1973 to 1986, estified thar about
three cubic yards of was(# containing “hair and manure™ were
removed while annery employees were ¢learing an area for
test well 1o be drilled on the southern end of the 15 acres. The
material was disposed of in a dumpster behind the tannery, he
said. Although Granger said he could not remember the year
the incident took place, the lawyers agreed it was most likely
in 1983.

+ M. Margret Hanley, the geologist who supervised the 1983
Yankee report and the 1985 Geotechnical report, said Riley's
lawyer, Robert A. Fishman, of Nutter, McClennen & Fish,
was “upser” with her firm’s October 1984 recommendation
that further seil and groundwater 1ests be conducted on tan-
nery peoperty. The recommendation was dropped from subsa.
quent drafis of the report and from the final April 1985 docu-
ment. Fishman, contacted by the Daily Times Chronicle, de-
clined 1o comment.

« John J. Riley Jr. conducted a pumping test o learm whether
groundwater beneath the annery could fow onto the 15 acres
and asked several times whether hit property coufd have
contaminated wells G and H, Hanley testified. The potential

concludé that tests and removal did
take place.

» Charles F. Myene, project manager for the USGS test of
wells G and H, testified that rwo engineering firms hired by
Beatrice reneged on an agreement [0 monitor the indusorial
well at the southern end of the 15 acres during the December
1985 pump test, thus making it impossibie 10 wll whether
groundwater beneath some parts of the 15 acres would flow
toward wells G and H or toward the industrial well. Represan-
tativey of the firms countered that they infoemed the EPA
official in charge of the test as soon as they kearned it would be
physically impossible w install the equipment they nesded (o
monitcr the well. They added they made ciher arrangements (o
obtain the information.

¢+ Brown sludge taken from the 15 acres contained discarded
animal fat, indicating that it was iannery waste, acconding o
Dr. Thomas Schrager, a oxicologist with the Boston Univer-
sity School of Medicine, who was retained by Schlichimann.
But Dr. Olin C. Braids, of Geraghty & Miller, westifying for
Beatrice, said the material was “a synthetic resin™ that con-
tained no animat fac

« Beatrice atomneys Jerome Facher and Neil Facobs took the
stand in their own defense, lestifying they never conspired
with Riley's lawyer, Mary Ryan, 1o conceal information from
the families. “At no time either then or now did [ engage in
misconduct,” Facher said, He said he leamed of the Yankee
report for the first ume in Fanuary 1986, just before the rial
began, when Ryan showed it 1o him at 2 deposition, [ riffled
through it ko was technical. It was one of, by that time,
probably thousands,” he said. He added he did not produce it
for Schlichtmann becanse it seemed unimportant and because
there was an “understanding™ that Schlichimann would seek
wannery documents from Ryan. Schlichonann fled 4 subpoena
that would have compeiled production of the repoct, and Ryan
responded with a motion to quash the subpoena, Facher re-
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called, adding that at one pre-triai hearing Schlichtmann said, -

“[t has been resolved.”

Waiting for a decision: The hearings ended Friday, March
17. But Skinoer, in a beief session with repocters afterward. in-
dicated it could be a long time before the familias leam
whether they will be awarded a new trial,

1 suppose it will be quite some time before the marter is
finaily resolved,” Skinner said.

Skinner must first issue a ruling based on the first phase of
hearings, a process that could ke several months. Regardiess
of which way he rules, more hearings must be held — this

time to determine whether the withholding of the report de-

prived the families of a fatr wrial.

I£ Skinner rules in favor of the families on this first phase, |

the burden will be on Beatrice in the second phase 1o show that
its failure o produce the report did not affect the outcome of
the rial.

|
|

A ruling in favor of Beaurice would mean that the burden of
proof would be on the families during the second phase.

After the secand round of hearings, Skinner must write 3
report and make recommendations o the Court of Appeals,
which has retained final jurisdiction and which will ulimagely
decide whether a new rrial should be awarded.
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